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OPINION

The defendant, RobbieDavidson, appeds from Pickett County convictions of two counts of second
degree murder and two 25 year sentences, i mposed consecutively.! He asserts that:

(1) The evidence was insufficient to support the corvictions;

(2) the impaneled jury was nat fair and impartial;

(3) thetrial court erroneously admitted certain evidence; and

! These sentences are al so consecutiveto a prior 12 year sentence, for an effective sentence
of 62 years. The defendant was sentenced as aRange | offender in the instant case.



(4) thetrial court improperly sentenced the defendant.
After review, we affirm the judgment, convictions, and sentences from the trial court.

FACTS

From ajury verdict of guilty, wereview the factsin alight most favorableto the state. On
August 29, 1995, employees of the Pickett County Highway Department found a burned vehiclein
an areaknown as Half Moon Hole. Thevehicle, atwo-door Buick Rivieraregistered to Bethel Ray
Hill, Sr., contained the skeletal remains of one male and one female.

Faculty members of the Anthropology Department of the University of Tennessee at
Knoxville testified to the identity of the two skeletal remains. A dental record examination
positively identified one of the skeletal remains as those of afemde, Lorraine Whittenburg. This
victim's mother aso identified jewelry found within those remains belonging to Lorraine
Whittenburg. Although not as definitive as the identification of the female victim, evidence from
an ankle bone and dental records reveal ed that the other skeletal remains were those of amale, Bud
Hill.

The forensic anthropologists testified that intense heat had atered both remains and thus
precluded positive determination of the causes of death. They could determine, however, that the
mal €’ s body had been inverted, with hisfeet toward the rear of the vehicle. The female shead was
in the floor of the passenger side. The position of the bodies would have allowed one to drive the
vehiclewith the bodiesin thefront seat. The male’ sskull had been shattered, whereasthe female’'s
was not. Expert testimony established that this shattering could have resulted from internal
explosion, due to the extreme heat. This shattering was also consistent, however, with a gunshot
wound to the head, and forensic examination identified beveling, consstent with bullet entry, on
fragments of that particular skull. The examination also identified two radioplasties, or artifacts
indicative of lead or other metal from a projectile entering the male s skull.

Witnesses established that both victimswere with the defendant on August 27, 1995, the last
day either victim was seen alive. Donna Logan testified that at approximately 7:45 p.m. she left
Lorraine Whittenburg, Bud Hill, and the defendant. Bethel Ray Hill, Sr., themalevictim’ s father,
testified that the defendant purchased a 30-06 rifle, with some live cartridges, from Bud Hill at the
Hill’ sresidenceearlier thatday. Hill, Sr., went inside hishome, leaving Bud Hill with the defendant
at Hill, Sr.’svehicle. Hill, Sr., never saw his son again.

Ricky Davidson, the defendant’ s young nephew, testified that on August 27, 1995, he was
visiting at hisgrandfather’ shome. The defendant lived with hisfaher, Ricky sgrandfathe. While
there, Ricky overheard the defendant and an unidentified man talking about a shooting. Ricky
thought that the men were arguing. Later that night, after returning home, Ricky testified that he
overheard hisgrandfather telling hisfather that he, the grandfather, had heard two gunshots and that
the defendant had apparently shot “ at them people.” On cross examination, Ricky indicated that the
officers had pressured him regarding his statement to the police. In response to the allegations of
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coercion, the state successfully moved to play the tape-recording of that interview for the jury.
Deputy Nicholas, whosewifeisdistantly related to the Davidsons, testified that he talked with Ricky
before the interview to calm and comfort him.

At ajury-out hearing, Cosby Davidson, thedefendant’ sfather, told thejudge, under oath, that
he had no recollection of an October 11, 1995, interview with investigators. Cosby further failed to
recall his preliminary hearing testimony on November 16, 1995. The state produced a transcript of
the hearing, and Caosby said that he could not read it. The trial court alowed the state to play a
videotape of the preliminary hearing. This videotape contained an audiotape of the October 11
interview. At the preliminary hearing, after hearing the tape, Cosby affirmed its contents.

In the audiotaped interview played for the jury, Cosby stated that the defendant, a second
man, and awoman were at Cosby’ sresidence ona Sunday night. Cosby stated that the killings took
place near hisresidence and that he heard two shots. Cosby also sad he went out on his porch and
saw the defendant |oad the bodiesin the car. Duringtheinterview, heidentified themalevictim as
BudHill. Cosby then stated hewent to Billy Davidson’ sresidenceand told Billy about the shooti ng.

ANALYSIS

Weaddresstheevidentiary issues asserted by the defendant bef ore discussing the sufficiency
of the evidence and the i ssues regarding afair and impartial jury and sentencing.

Admission of Evidence
Cosby Davidson

At trial, Cosby Davidson, the defendant’ s father, recalled neither his October 11 interview
with investigators nor his preliminary hearing testimony. Therefore, thetrial court admitted atape
of the preliminary hearing examination that comprised arecorded statement of theinterview asprior
testimony from an unavailable witness. See Tenn. R. Evid. 804(a)(3),(b)(1). The defendant asserts
that the admission of thetape of the preliminaryhearing constituted error. Thedefendant spedfically
asserts that:
(1) Cosby’savailability at trial precluded admissibility through Rule 804(b)(1);
(2) the witness was not questioned about his memory of the events contained in the
October 11 interview tape; and

(3) the recorded statement was, at best, a prior inconsistent statement, with use
limited to impeachment, and as such should not have been passed as an exhibit
tothejury.

Former testimony of unavailable witness is not excluded from evidence by the hearsay rule
1. Thetestimony wasgiven at another hearing on the sameor on adifferent matter;

and
2. Theparty against whom the evidenceisoffered had both opportunity and motive,
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gmilar to that at the case in controversy, to develop the proffered testimony.
SeeTenn. R. Evid. 804(b)(1); State v. Bilbrey, 912 SW.2d 187, 188 (Tenn. Crim. App. 1995). The
definition of “unavailablewitness” includesonewho" demonstratesalack of memory of the subject
matter of the declarant’s statement.” See Tenn. R. Evid. 804(a)(3).

In the instant case, the witness testified on direct that he remembered nothing of the
homicides, theinterview, or the preliminary hearing. At the preliminary hearing, the defendant had
opportunity and motive to cross-examine Cosby. See Tenn. R. Evid. 804(b)(1). Therefore, the
testimony from the preliminary hearing, and the videotape of that hearing, is admissible.

Comprised within the prior testimony is the taperecording of the interview with officers.
At that preliminary hearing, the witness heard and adopted the substance of the tgpe:
A ... record concerning a matter about which the witness once had knowledge but
now hasinsufficient recollection to enable thewitnessto testify fully and accurately,
shown to have been made or adopted by the witnesswhen the matter wasfresh in the
witness s memory and to refl ect that knowl edge correctly,
SeeTenn. R. Evid. 803(5). Such evidence therefore, would not be barred as hearsay.

Thedefendant assertsthat the recorded statement wasadmissibleonly asaprior inconsistent
statement with application limited to impeachment. See Tenn. R. Evid. 613. Under Rule 803(5),
the admissibility of the audiotaped statement was not limited to impeachment purposes but may be
substantive evidence. See Mitchell v. Archibald, 971 SW.2d 25, 28 (Tenn. Ct. App. 1998). That
evidence of the interview, however, should have been read into evidence and not entered as an
exhibit. SeeTenn. R. Evid. 803(5). We concludethat thiserror was harmless. See Tenn. R. Crim.
P. 52(a); State v. Terry Dean Sneed, No. 03C01-9702-CR-00076 (Tenn. Crim. App. filed Nov. 5,
1998, at Knoxville).

Ricky Davidson

Attrial, the state played arecorded statement of Ricky Davidson after the defense repeatedly
asserted that the witnesswas coerced and i ntimidated intomaking statemerts. The defendant asserts
error because in the recorded statement Ricky repeated his grandfather’ s statement to the witness's
father. The defendant asserts that this constitutes hearsay within hearsay, not covered by any
exception. Further, the defendant states that the probative value of those tapes, restricted to
impeachment, would not outweigh the extreme unfair prejudicial effect to the defendant when the
hearsay portionwent to the ultimate issue at trial. Therefore, the defendant argues that Tennessee
Rule of Evidence 403 should have excluded that evidence from trial.

Wenotethat therecord does not contai n contemporaneous objectionby thedefendant at trial .
That issue would therefore generally be waived. See Tenn. R. App. Pro. 36(a). However, aprior
consistent statement isadmissible when witness testimony is assailed or seriously questioned such
that the witness's credibility needs “shoring up.” See State v. Benton, 759 SW.2d 427, 433-34
(Tenn. Crim. App. 1988). Such an impeaching attack may occur during cross-examination. See
State v. Meeks, 867 S.W.2d 361, 374 (Tenn. Crim. App. 1993). Further, the trial court instructed
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the jury before and after the playing of that tape that it was not substantive evidence and addressed
only the credibility of the witness, see State v. Reece, 637 S.W.2d 858, 861 (Tenn. 1982), and we
presume the jury followed the instructions given them by the trial court, see State v. Walker, 910
S.\W.2d 381, 396-97 (Tenn. 1995). Thisiswue isthereforewithout merit.

Sufficiency of Evidence

We now review the evidence from the jury verdict, consistent with our well-established
standard, in alight most favorableto the state to determine whether any rational trier of fact could
have found the essentid elementsof the crime beyond areasonable doubt. See Jacksonv. Virginia,
443 U.S. 307, 319 (1979). Questions concerning the credbility of the witnesses, the weight and
valueto be given the evidence, and all factual issuesraised by the evidence are resolved by thetrier
of fact, not this Court. See State v. Tuttle, 914 S\W.2d 926, 932 (Tenn. Crim. App. 1995). This
Court neither reweighs nor re-evaluates theevidence. See State v. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). On appedl, the state is entitled to the strongest legitimate view of the evidence and
all inferencestherefrom. 1d. Because averdict of guilt removesthe presumption of innocence and
replacesit with a presumptionof guilt, the accused has the burden in this Court of illustrating why
the evidence isinsufficient to support the verdict returned by the trier of fact. See Statev. Tuggle
639 S.W.2d 913, 914 (Tenn. 1982).

The defendant was with the victims the last time either was known to be alive. Cosby, the
defendant’ sfather, testified that he heard two shots and saw the defendant with the bodies. Ricky,
the defendant’s nephew, testified that Cosby told Billy about the shooting. The bodies wae
positioned such that one could drive the vehicle with the bodies, consistent with the theory that the
victimswere dlain at thefarm and driven to their location site. Although the remains were greatly
damaged by the fire, evidence was provided consistent with Hill’s demise from a gunshot.
Therefore, the evidence was sufficient for thejury’ s finding guilty beyond a reasonable doubt, and
the defendant does not satisfy the burden required for our overturning the verdids. Thisissueis
therefore without merit.

Fair and Impartial Jury

Under several theories, the defendant next assertsthat hewasdenied hisconstitutional right
to afair and impartial jury. See State v. Akins, 867 SW.2d 350, 354 (Tenn. Crim. App. 1993).
Specifically, he asserts that the trial court:

(2) did not strictly comply with statutory requirements for jury selection procedure;

(2) denied his motion for change of venue;

(3) denied his motion for individual voir dire;

(4) alowed the state too many peremptory challenges;

(5) admitted jurors who were likely not fair and impartial; and

(6) as a consequence of the enumerated assertions in their totality, committed

cumulative error that entitles thedefendant to a new trial.



Selection of the Jury Venire

Tennessee Code Annotated § 22-2-304 requiresthat either achild, lessthan ten yearsof age,
or asecurely blindfolded person draw the names of prospective jurors from thejury box. Thetrial
court conceded that these statutory guidelineswerenot strictly followed: The commissioner drawing
nameswasnot blindfolded. Thetria court concluded, however, that thedeviation did not constitute
prejudice.

Under circumstanceswherea*trial court flagrantly, unnecessarily, and substantially deviated
from the statutes for selecting a special jury venire,” proof of actud preg udi ce may be unnecessary.
See Statev. Bondurant, 4 S.W.3d 662, 666-70 (Tenn. 1999); seealso Statev. Lynn, 924 S.\W.2d 892
(Tenn. 1998). Generally, however, absent a showing of fraud or prejudice, the deviations render
neither thejury norit’sverdictillegal. See Statev. Boyd, 867 S.\W.2d 330, 337 (Tenn. Crim. App.
1992); seeadso Flynn v. State, 313 SW.2d 248 (Tenn. 1958) (Absent fraud or prejudice, departure
from the manner presaibed does not render that body illegd nor its acts invalid.). Thisissueis
without merit.

Change of Venue

In his pretrial mation for change of venue, the defendant claimed that a fair trial was
impossi ble because of “undue excitement” against him. In support of this motion, the defendant
filed three affidavits, all by relatives of the defendant, and all asserting that the small size of the
community, the local media coverage, and the relative prominence of Whittenburg, because of her
relation to aformer politician in that area, precluded afair trial.

Apparently, thetrial court reserved ruling ontheoriginal pretrial hearing for change of venue
and advised the parties during jury selection that the motion was still under advisement. Although
wefind neither transcript of the hearing nor other discussion of thetrial court’ sruling in the record,
the motion was apparently denied. Therefore, thedefendant’ s falure to properly preserve arecord
for our review constituteswaiver of theissue. SeeTenn. R. App. Pro. 24(b); Statev. Matthews, 805
SW.2d 776 (Tenn. Crim. App. 1990). Nevertheless, the defendant’ s argument fails on the merits.

Absent aclear abuse of discretion by thetrial court inthismatter, this Court will not interfere
with the ruling. See State v. Howell, 868 S.W.2d 238, 249 (Tenn. 1993); Adkins v. State, 911
SW.2d 334, 343 (Tenn. Crim. App. 1994). “Pregudice will not be presumed on the mere showing
that there was considerable pre-trial publicity,” and the accused must demonstrate that the jurors
werebiased by pre-trial publicity. See Adkins, 911 SW.2d at 343. The defendant fail sto establish
prejudice such that we can find a clear abuse of discretion by the trid court’s decision regarding
venire.

Individual Voir Dire

The defendant argues that the trial court erred by refusing his requests for individual
sequestered voir dire. The decisionsregarding voir dire restswithinthe sound discretion of thetrial
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court, and individually sequested voir direismandated only when a significant possibility existsthat
ajuror has been exposed to potentially prejudicial matters. See State v. Howell, 868 S.W.2d 238,
247 (Tenn. 1993).

Thetrial judge stated that individual voir dire would be alowed on a case-by-case basis, as
needed, and noted that opportunity for prejudice would be limited because only two panels of
prospectivejurorswould beinthe courtroom at agiventime. The defendant assertsthat threejurors
stated that they believed that a murder had occurred. The defendant asserts error both in refusing
to remove these jurors for cause and in dlowing the other potential jurors to hear their opinions.
Thetrial court denied the defendant’ s motion to have these three jurors dismissed for cause, and we
address those persons’ statements as jurors in subsequent analysis.

Wedo not concludethat other jurorswerethereby exposed to prejudicid material, espedally
inlight of practically all thejurors awarenessthat homicideswere suspected in the case and that the
trial judge instructed the prospective jurors that the state bore the burden of establishing that
homicides had actually occurred. The defendant identifies nothing in the record as prejudicial or
inflammatory, seeStatev. Coe, 655 S.W.2d 903, 911 (Tenn. 1983), and theissueisthereforewithout
merit.

Peremptory Challenges

Both the state and the defendant used dl their allotted eight peremptory challenges. The
defendant alleges that thetrial court committed plain error by granting the date eight peremptory
challenges, because Tennessee Rule of Criminal Procedure 24 allowed the state only four such
challenges. These challenges, allegesthedefendant, were*“toget to” ChrisCrabtree. Crabtree, who
had worked with thevictim’ sbrother, stated that hewouldfindit difficult to set asideapreconceived
opinion about the case.

Weconsider thisassertion ontwo levels: the alleged extrachallengesand the actual presence
of Crabtree. First, we note alack of contemporaneous objection to this order, constituting waiver
of theissue. See Tenn. R. App. Pro. 36(a). Nonetheless, Tennessee Code Annotated § 40-18-118
establishes that “[n]ot withstanding any other provis on of law or rules of court to the contrary, in
any case. . . [i]f the offense charged is punishable by imprisonment by more than one (1) year, but
not by death, each defendant is entitled to eight (8) peremptory challenges, and thestateis entitled
to eight (8) peremptory challengesfor each defendant.” (Tennessee Rule Criminal Procedure 24(d)
was subsequently amended accordingly with that statute.). See Tenn. R. Crim. P. 24(d) (advisory
comm’ n. comment to 1997 amendment). The Sate sought li fei mprisonment, not the death pendl ty,
for the original charges of first degree murder. Thus, an appropriate number of challenges weas
alowed. We address the specific issue of Crabtree’ s status as a juror in subsequent analysis.

Unfair and Impartial Jurors

Aspreviously mentioned, the defendant identified threejurorswho stated that they had some
opinionsregarding the case. Crabtreeworked with the defendant’ s brother approximatelyfour years
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beforethetrial. He acknowledged that he had heard rumors about the case and, athough he might
feel it “hard to,” he could set aside rumors that he had heard. He would find it difficult to set aside
a preconceived notion regarding the case, but, in response to the court’ s specific questions, stated
that he would be able to disregard prior acquai ntances and opinions and decide the case only on the
proof, thus providing each side with afair trial.

Connie Hargisstated that she had formed an opinion that a homicide had actually occurred,
as did Jackie Jones and Steven Bilbery. Hargis was dismissed by the court. Bilbery stated to the
court that he could set aside hisimpressions and eval uate the case on the evidence. Jones stated that
he understood and agreed with the legal principle that unless the state proved every element of the
case beyond a reasonabl e doubt he would be required to vote for acquittal. Further, he understood
and agreed with the principle that an accused was presumed innocent until proven guilty. Findly,
he would not “guess’ an accused into guilt and subsequent confinement. Because the jurors stated
that they would decidethe case solely on the proof and would dispense with personal opinions, we
find no error.

Cumulative Error

Inview of the precedingconclusions, we do not find cumulative error mandating anew trial
in the jury selection procedure.

Sentencing

The defendant assearts that the trial court erroneously imposed consecutive sentences for the
two second degree murder convictions. When an accused challengesthelength of manner of service
of a sentence, this Court reviews the record de novo “with a presumption that the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. 8§ 40-35-401(d).
The presumption of correctnessiscontingent on the record indicating both thelower court’ sreasons
for arriving at a sentencing decision and compliance with the statutory sentencing guiddines and
principles. See State v. Wilkerson, 905 S.W.2d 933, 934 (Tenn. 1995). The appellant bears the
burden of showing that the sentencing was improper. See Tenn. Code Ann. § 40-35-401(d)
(sentencing comm’ n comments); State v. Jernigan, 929 S.W.2d 391, 395 (Tenn. Crim. App. 1996).
Thefollowing considerations gpply: (1) theevidencereceived at trial and at the sentencing hearing;
(2) the presentence report; (3) the principles of sentencing and arguments as to the sentencing
alternatives; (4) the nature and characterigics of the crimind conduct involved; (5) any statutory
mitigating or enhancement factors; (6) any statement made by the accused on his own behalf; and
(7) the potential or lack of potential for rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-
102, -103, -210; State v. Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987).

The defendant correctly asserts that the trial court did not find that incarceration of the
defendant was necessary for the protection of the community, afinding required by the Tennessee
Supreme Court for imposing consecutive sentencing based on adefendant’ s status as a*“ dangerous
offender.” See Tenn. Code Ann. § 40-35-115(b)(4); State v. Wilkerson, 905 S.W.2d 933 (Tenn.
1995).
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We note the defendant’ s extensive conviction record:
(1) Three counts of aggravated assault and one count of reckless endangerment in
May, 1995;
(2) vandalism and public drunkennessin 1992;
(3) drivingunder theinfluence, drivingon revoked, and destruction of court property
in March 1988;
(4) public intoxication in April 1987,
(5) driving on suspended license in September 1988;
(6) carrying aweapon for the purposeof going armed in 1984;
(7) reckless driving and driving under the influence in 1985; and
(8) concealing stolen property in 1990.
The 1995 aggravated assault charges resulted from thedefendant’ s“ shoot-out” with Pickett County
Sheriff’s Office deputies and the defendant was on probation for those convictions when he
committed the instant felonies.

Therefore, the record supports consecutive sentencing on two bases: (1) an extensive criminal
record; and (2) the defendant committed the instant offenses while on probation. See Tenn. Code
Ann. § 40-35-115(b)(2),(6). Either of these conditions allows consecutive sentencing. Further,
neither of these factorsrequiresan explicit finding of necessity to protect the community. See State
v.Lane 3S.W.3d 456, 460-61 (Tenn. 1999). Therefore, wefind noerror regarding the consecutive
sentencing.

CONCLUSION

We affirm the judgment and sentences from the trial court.



